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THE PRINCIPLES OF GOVERNMENTAL 
REGULATION OF RAILWAYS. 

IN formulating the principles of governmental regulation of 
railways there are three parties whose interests must be 
considered : the owners and managers of the railroads ; the 
shippers and passengers, who make immediate use of the rail 
way ; and the public, or society as a whole, whose collective 
welfare railway transportation vitally concerns. In this article 
each of these three interests will be taken up, for the purpose 
of stating in concise form the principles to which the legisla- 
tion of the federal government and of the several states should 
as far as possible conform, and in accordance with which the 
national and state railway commissions should administer the 
statutes regulating railroads. The principles herein enumerated 
are valid or not, according as they are based upon an accurate 
or upon an inadequate and fallacious analysis of the economic 
and social functions of transportation, and of the relations that 
ought to exist between the government and the railways. 

The formulation of sound principles or ideals by which to 
test our conduct, national and individual, is a practical matter 
of prime importance. The progress of a reform movement and 
the solution of any difficult political or social problem are in 
large measure dependent upon a clear and accurate perception 
by society of underlying or inherent principles. The surest 
safeguard of rational political progress, the safest guaranty 
that social changes shall be conservative — evolutionary rather 
than revolutionary — consists in an intelligent acceptance, and a 
conscientious application to the affairs of our individual and 
collective life, of forms of conduct that are ethically and eco- 
nomically sound. Thus, in dealing with the governmental regu- 
lation of railroads we need, in the first place, to base our actions, 
as far as possible, upon a full appreciation of the essential and 
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vital relationship of railway transportation to every part of our 
social and economic life ; and, in the second place, to make our 
actions conform, as fully as we can, to those principles of con- 
duct which a rational analysis of the functions of transporta- 
tion shows to be fundamental and sound. 

As regards their applicability, principles are generally divided 
into two kinds. Some principles constitute definite rules of 
conduct, and can readily be applied to the decision of particular 
and special questions; but many others, no less fundamental 
and valid, are of such a nature that, although unquestionably 
capable of application to the more extreme cases, they do not 
enable us to decide conclusively concerning cases which come 
near the mean of these extremes. Such principles are to be 
regarded rather as the expression of tendencies ; and whether 
or not they are violated by a given act, is to be determined 
chiefly by the particular influences or consequences of that act. 



An analysis of the relation which governmental regulation 
should bear to the development and management of our railroad 
systems suggests three guiding principles. First, the state's 
regulation should not interfere with or check the normal devel- 
opment of our railway system. Stated in this form, the propo- 
sition can be challenged by no one ; but if the term " normal " 
be defined so as to include non-speculative, and if the proposition 
be interpreted to mean that the state may properly interfere 
with the speculative, methods of railway construction, financier- 
ing and management, doubtless many will question the validity 
of the principle. It will be claimed that nearly all our railroads 
have been constructed as speculative business enterprises ; that 
there is necessarily a large element of risk in the investment of 
property in the railway business ; and that, were it possible for 
the state to prevent speculation in railroad construction and 
management, it would be unwise to do so. Though this con- 
tention is in part true, the analysis upon which it is based is 
unsatisfactory. In the interest alike of the railroads and of 
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the public, the grosser forms of speculation certainly ought to 
be effectively prohibited by the government. The construction 
of unnecessary lines for the purely speculative purpose of mak- 
ing war on existing roads ; the power to bond a railroad with- 
out limit and to water stock indefinitely — these are specimen 
evils which ought to be regulated. 

The state of Texas has given its railroad commission the 
power "to regulate the manner of issuing, registering and 
securing all stocks to be issued by railroad corporations," with 
ample authority to enforce its granted powers. The "anti- 
stock-watering" act passed by the state of Massachusetts in 
1894 is especially to be commended. By this law (and the 
Texas statute is similar) no steam or electric railroad company 
can make an issue of stocks or bonds without the approval of 
the board of railroad commissioners. Before such approval can 
be given, the board must examine the assets and liabilities of 
the company, secure an expert valuation of the property, and 
investigate the purposes to which the proposed issue of stocks 
or bonds is to be applied and the estimated cost of carrying out 
the work. The annual reports of the Massachusetts commis- 
sion show that it has decided very many cases of this kind, the 
number having been greatly swollen on account of the present 
rapid reorganization of street railway transportation. This last 
fact is evidence that the law was passed at an appropriate time 
and that it was wisely made applicable to electric, as well as to 
steam, railways. The clerk of the Massachusetts commission 
says that " in the administration of these laws the board has 
undoubtedly put a salutary restraint on unnecessary increase of 
securities and induced economy on the part of the corporations." 

There are other forms of speculation as to which the wisdom 
of prohibitory regulation is much less certain ; whether they 
are necessary to a healthy normal development of our railway 
system, is a question of fact, to be decided by investigation. 
Here the application of the principle must depend on the tend- 
encies and results of the speculative practices. 

The second principle of sound government regulation is this : 
that it should promote, as far as possible, such development of 
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the railway as is systematic and suited to the industrial and 
social needs of the country. In European countries generally, 
and particularly in France, the policy of the state in the devel- 
opment of the railway net has been consciously directed to these 
ends. On the Continent, military and other political reasons 
have also usually influenced railway legislation. In India 
and Australia — and at present also in Siberia, China and 
Japan — the railways are constructed with direct reference to 
the achievement of economic and social ends. In these last- 
named countries it happens that the railways are wholly or in 
large part owned by the state ; but that is not essential, in 
order that the location and the regulation of the lines may be 
determined according to industrial and social needs. 

In the United States the railway corporations were left to 
develop their lines pretty much at will, and the chief concern 
of the states and the local communities was to secure as many 
roads as possible. The incentives to railroad building have 
always been strong in the United States. Individual initiative 
has seldom needed the stimulus of governmental subvention, 
and in this regard we have been more fortunate than foreign 
countries. Indeed, during the last thirty years we have suf- 
fered from the construction of too many, rather than too few, 
railroads. Nevertheless, since we are as yet in but the initial 
stages of many forms of industrial and commercial activity, the 
government (in our case the state governments, because they 
charter the railway corporations) may most properly insist that 
the future development of railway lines shall conform to that 
system which will best meet industrial and social needs. This 
principle has, indeed, been adopted in the legislation of sev- 
eral states. Maine, Connecticut, Massachusetts, New York and 
New Hampshire have given their railway commissions or their 
courts the power to decide whether the "public convenience 
requires the construction " of a proposed steam or electric rail- 
road. During the year 1896 alone the New York commission 
passed upon thirty-three applications for permission to construct 
such roads. In Connecticut the courts have exercised a power- 
ful influence upon the location of electric lines. The danger of 
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clothing officials with the power to grant or deny the right to 
construct a railway is patent, but the public benefits undoubtedly 
outweigh the public harm. The accomplishment of good often 
involves some danger. 

The third principle to which the governmental regulation of 
railway development and management should conform is, that 
state regulation should foster, rather than hinder, cooperation 
in railway management and in the performance of transporta- 
tion functions generally. The history of railway management 
unmistakably teaches that cooperation enables the railroads to 
perform their functions more economically and to serve the 
public more efficiently. It also results in fewer discrimina- 
tions and other objectionable practices than follow from unre- 
strained competition. To foster such cooperation is neither to 
condemn nor to eliminate that form of competition which is 
beneficial and which is, in reality, the most powerful. Compe- 
tition is of two very distinct kinds : in rate-making, which is 
vicious ; and in service, which is beneficent. Cooperation in no 
wise terminates the ever-present and powerful competition in 
service which the inexorable laws of trade and the resistless 
pressure of economic conditions force upon the railways. The 
rate-making power of the railroad companies who draw Up the 
schedules of charges is but little more than nominal. Rates 
on export grain, for example, are fixed by the competition, first, 
of North Atlantic seaports with one another and, second, — 
to an increasing degree, — by the rivalry of the Gulf and the 
Atlantic seaboard cities. To cite another conspicuous in- 
stance, rates on products shipped by rail from the entire 
region north of the Potomac and the Ohio rivers, to supply 
Southern markets, are fixed by the competition of the all- water 
routes with the mixed water-and-rail lines from the North 
Atlantic industrial cities to the South. 

This industrial competition of one region with another has a 
more far-reaching influence over railway rates than is generally 
supposed. Manufacturing and other industries located along 
the line of one railway compete in large measure with similar 
industries situated along other railroads. Consequently, if any 
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particular railroad company is to succeed in holding the indus- 
trial establishments it serves and is to develop its tributary 
region by attracting new investments of capital, it must give 
to the producers for whom it carries goods as favorable terms 
as possible. It is doubtful whether any other form of competi- 
tion is a more potent regulator of railway rates. 

In this connection, it is not necessary to enumerate the many 
other forms which competition in service inevitably takes, 
whether cooperation in rate-making does or does not exist. 
From the conditions indicated by the three illustrations given, 
it is evident that two results follow : (i) without cooperation, 
demoralization and chaos in rates must prevail ; and (2) coop- 
eration in rate-making cannot enable the railroads to make 
extortionate charges. Railway history in this country affords 
abundant proof of both these propositions. 

The Interstate Commerce Act is inconsistent, in that it 
prohibits unjust discriminations, while it denies to the railways 
that degree of cooperation which is requisite to the elimination 
of those evils. The Anti-trust Act of 1890 is even more out 
of harmony with the best principles of railway regulation than 
is the anti-pooling section of the Interstate Commerce Law. 
In legislation and administration it should not be the policy 
of the government simply to oppose the railways ; rather, the 
aim should be to assist the railways to the best possible per- 
formance of their transportation functions. In adjusting the 
relations of carriers and shippers, the state should act as a 
judge and not as an advocate of either party. 

II. 

Another of the three parties whose interests must be con- 
sidered in a formulation of the principles of railway regulation 
is made up of the patrons of the roads — the passengers and 
the shippers. The relation of governmental regulation to these 
interests is a complex one, involving the whole problem of rates 
— of absolute and relative charges to be paid by different per- 
sons, in different places, upon various classes of commodities 
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or for personal transportation under widely dissimilar circum- 
stances. The following principle, stated broadly, should be at 
the basis of government regulation : the state should insure to 
all shippers and travelers equality of advantage in procuring 
transportation services. More specifically stated, all persons 
within a given area or region (1) should be charged like rates 
for substantially similar services and (2) should be charged 
for dissimilar services such rates as tend most fully to secure 
to each class of producers the natural economic advantages of 
their environment. 

In the application of this general principle, it is necessary to 
decide the basis or bases upon which railway rates should be 
fixed. Cost of service and value of service are the two stand- 
ards most frequently adopted for the theoretical determination 
of the rates which may rightly be levied. Rates are, in fact, 
determined — so far as any principles whatever are followed — 
with reference both to cost and to value of service. In countries 
where state ownership prevails the chief endeavor is to adjust 
the rates in proportion to cost of service; under the regime 
of private ownership the rates are usually based on the value 
of service, and charges are fixed roughly in accordance with 
" what the traffic will bear." In the United States the state 
and national governments, in regulating railway transportation 
charges in the interests of the shippers and the travelers, 
can adopt neither of these two bases of rate-making entirely, 
without transgressing one or more of the principles of railway 
regulation set forth in this paper. Were the government to 
insist that the railways should adopt and enforce schedules of 
charges based on the cost of service, the revenues derived from 
the carriage of goods of high value in proportion to weight 
and bulk would be greatly reduced, and the railroads would in 
consequence be compelled to raise the rates upon the cruder 
materials of the farm, forest and mine to such an extent as 
greatly to check social and industrial progress. Were the gov- 
ernment to prevent the increase in rates on these bulkier goods 
of low value, the normal and desirable development of the rail- 
way system would be interfered with. Practically, the con- 
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struction of schedules on the cost-of-service principle is out 
of the question, since it is impossible to determine accurately 
the elements which enter into the cost of a particular service. 
And against the ideal of adhering as far as possible in the 
regulation of railways to the cost-of-service theory of rates, 
a further objection will appear in discussing the relation of 
governmental regulation to the public or to society as a whole. 

If the demand for equality of advantage is not met by trying 
to adjust railway rates in proportion to the cost of service, 
to what extent does charging according to the value of the serv- 
ices rendered meet the requirement ? To a greater degree, 
but not fully. By "charging according to the value of the 
service " is meant that each article or class of commodities trans- 
ported — passenger traffic being eliminated from consideration, 
for the sake of simplicity — shall contribute to the aggregate 
cost of transportation, in proportion to the value which the 
transported article or commodity acquires by means of the 
service rendered to it. The rate may cover a part or the 
whole of the value of the service ; but in either case it is fixed 
with reference to the value which the article acquires by being 
moved, and not with regard to the cost involved in performing 
the work of carriage. It is claimed by the proponents of this 
theory of rates, that charges for the transportation of com- 
modities should be based upon ability to pay, and that the 
value of the service to the article is the measure of the article's 
ability to pay. 

Much depends, however, upon the way in which we deter- 
mine what is an article's ability to pay. The absolute value 
imparted by transportation to goods of low value is less 
per unit of weight or bulk than in the case of high-priced 
commodities, but the percentage of increase in value is much 
greater in the former than in the latter. Expensive articles 
can be carried long distances without adding very much to 
their cost to the consumer. Measured in percentages, then, 
the value of the service is low in the case of the higher priced 
commodities. Is that theory of rates ideal which justifies a 
transportation charge on wheat equal to between twenty and 
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forty per cent of the farm value of the product and a charge 
on shoes of perhaps two per cent of their factory value ? 
Though the products of the farm, the forest and the mine 
gain a large part of their value through the railways, which 
make them marketable over wide areas, yet, inasmuch as 
these are the commodities which furnish the producers with 
food and supply the raw materials of manufacturing activity, 
they ought to be kept as cheap as possible to the consumer, 
and the transportation burdens placed upon them ought to be 
kept as low as is practicable. 

Charging according to value of service is sometimes con- 
fused with charging according to the value of the commodities 
transported. Greater absolute value is given by transportation 
to high-priced commodities upon which the higher rates are 
imposed ; hence it is said that charging according to value of 
service is charging with reference to value of commodity. The 
inaccuracy of such reasoning has been made evident enough by 
what is contained in the preceding paragraphs. Rate-makers 
do, however, in a general way take into consideration the rela- 
tive values of articles and make the rates higher on the more 
costly goods. This is not an unfortunate fact, but is the partial 
application of a principle to which greater weight should be given. 

A satisfactory, tenable theory of rates upon which charges 
may be based — a theory applicable to all the complex condi- 
tions of railway transportation charges in this country — has not 
yet been formulated. It is probable that such a theory is an 
impossibility, and that we must content ourselves with analyzing 
and giving due weight to the considerations which should affect 
actual rate-making. If the railways were owned and managed 
by the state, it would be a less difficult, though by no means 
an easy, matter to follow an accepted ideal in rate-making ; but 
state ownership of railroads in this country — at the present 
time, at least — is neither possible nor desirable. 

State regulation of privately owned railways, for the purpose 
of insuring to the customers of the railroads equality of advan- 
tage in procuring services, ought to give weight to three con- 
siderations : 
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First, the cost of the service performed by the railroads must 
be covered by the charge. It is not possible, and would not be 
desirable, to adjust charges proportionately to costs of service; 
but two results, at least, are indispensable. First, total costs, 
including a fair profit on investment, must be covered by total 
receipts ; and, second, the minimum rate charged any particu- 
lar class of commodities should cover the operating expenses 
incurred by the carrier in transporting the goods. It is doubt- 
less practicable to adjust rates so that certain commodities 
shall be required to contribute little or nothing towards meet- 
ing the fixed charges of the railroads, leaving the articles of 
higher value to defray such charges ; but it is difficult to see 
how the interests of the railways could be conserved and the 
development of the railroad net insured, if minimum rates 
were allowed to go so low as not to cover costs of operation. 

Second, the maximum railway charge in any case cannot be 
made to exceed the value of the service. If the charge should 
be greater than the increase in value to be gained by transpor- 
tation, the service will not be demanded — at least, not of the 
railroad. This is a fact which the rate-makers are careful to 
observe. 

Third, between these two limits — the minimum rate fixed by 
the operating expenses and the maximum charge determined 
by the value of the service — actual rates may vary through a 
wide possible range, and are subject to forces which will, unless 
modified by the regulative action of the state, result in unjust 
discriminations. In securing equality of advantage to those 
who procure transportation services, the state can rely entirely 
upon no one theory of rates. Charges should be determined 
partially with reference to the value of the service and in large 
part — more than is the case at present — with regard to the 
value of the articles transported. In this way, rates would 
be paid by the various articles more nearly in proportion to 
their ability to pay. The state is not hereby recommended to 
regulate rates in accordance with the principle that all charges 
should be proportional to the values of the commodities ; for 
exceptions would be found desirable, in the interest both of 
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individuals and of the public. It is, however, contended that 
the values of commodities give a theoretically just basis of 
rates, which the state should accept as one of the important 
factors in deciding what rates should be permitted or required. 

This brief statement is not to be taken as a complete theory 
of rates, but rather as a summary of some of the principles 
which the government cannot safely disregard in its efforts to 
insure to all persons of a given region equality of advantage in 
procuring transportation services — that is, for similar services, 
like charges ; and for dissimilar services rates varying in such 
a manner as will tend most fully to secure to each class of pro- 
ducers the natural economic advantages of their environment. 

In this statement of the general principles which should be 
kept in mind when the state attempts to regulate railways, 
care has been taken to limit the application of the principles to 
persons " within a given area or region." The United States 
government regulates the interstate commerce of the whole 
country, while the states have power only over the traffic 
within their respective borders; but it may be desirable, 
because of differences in economic conditions or for special 
social reasons, — for the United States, at least, if not for 
the states, — to permit different transportation charges in 
different sections. Persons within the same section should 
enjoy like advantages ; but, for the accomplishment of certain 
social ends, it may be wise and proper to give the people of 
one section greater advantages than are given in another. 
This brings us to the third and last division of our subject. 

III. 

The third interest to be conserved in the governmental 
regulation of railroads is the well-being of the public or of 
society as a whole. Since transportation is a function upon 
which every part of the social organization is vitally dependent, 
its regulation by the state necessarily affects all industrial and 
ethical progress. If this be true, the welfare of the public, as 
a whole, requires that the government should regulate the rail- 
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ways in accordance with the principle that there should be as 
great a degree of socialization of rates as is consistent with a 
fair return on capital actually invested and with a healthy devel- 
opment of the railway system. 

This term, "socialization of rates," is somewhat new in 
English, though a phrase of similar meaning is common in 
German literature on transportation. In general, it means fix- 
ing the charges — which, taken collectively, will cover the total 
expenses of transportation — with reference primarily to the 
needs of society, and only secondarily to the cost or value of 
each particular service. If the state owns the railways, it is 
possible in theory to make this principle the sole standard of 
rate-making. For practical reasons, however, no nation has 
given the principle more than partial application. The principle 
influences many transportation charges on foreign railways, 
and has some effect on rates in this country. The ideal con- 
tained in the principle should be kept in mind, and given as 
great weight as the practical situation will permit, in shaping 
our policy of governmental regulation of railways. 

This ideal of a greater degree of socialization of rates should, 
first of all, stimulate us to increased efforts to regulate rates 
so as to prevent unjust local and personal discriminations, of 
which there are still such frequent instances. It should, in 
the second place, as has been indicated above, emphasize the 
need of seeking to adjust rates less in accordance with the cost 
and value of the service, and more in proportion to the value 
of the articles transported. Transportation charges constitute a 
part of the costs of production — are one of the necessary bur- 
dens of industry ; and therefore, in the interests of general social 
welfare, this burden should be distributed more as taxes are. 
Articles of high value should pay a larger share of total trans- 
portation charges than they now pay. In one other way, at 
least, the ideal of a greater socialization of rates will appre- 
ciably influence the regulation of transportation. We may 
expect to see special transportation charges adjusted with 
reference to the promotion of such definite social ends as 
increasing the mobility of labor and stimulating the substitu- 
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tion of suburban for urban residence. In this particular some- 
thing has already been accomplished, and more will be done with 
the future development of our systems of transportation. 

This principle of the socialization of rates is to be accepted 
as an ideal towards the attainment of which we, in this country, 
should move by a conservative evolution. We should adopt 
no specific measures that will prevent invested capital from 
earning a fair return ; we should attempt no revolution in rail- 
way management ; we should not make the serious mistake of 
substituting state ownership for private ownership of the rail- 
road ; but in the regulation of railways the conscious endeavor 
of the government should be to bring about, under the regime 
of private ownership, such an adjustment of charges to trans- 
portation services as will best promote the industrial and ethical 
progress of society as a whole. 

The governmental regulation of railroads in the United 
States is a problem which several causes combine to make 
complex and difficult to master. In the vast area of our coun- 
try, the varying economic conditions of different sections, 
the great length of our railway system, the large number of 
corporations owning lines, the historical development of our 
railway net independent of any direction by the government for 
social ends, we have a set of conditions that exist in no other 
country. Twenty-five years of regulative efforts on the part 
of the states, with ten years of activity by the federal govern- 
ment in the same direction, have served rather to reveal the 
difficulties to be surmounted than to enable us to overcome 
them. Still, substantial progress has been made — enough, at 
least, to demonstrate the desirability of adhering to the com- 
mission system of regulation and of strengthening the admin- 
istrative machinery we now have. Changes in our policy of 
governmental regulation of railways should be made in a con- 
servative spirit, with due regard to all interests concerned. 
We should hold fast to that which we have, and keep con- 
stantly building for the future on the foundation of present 
achievements. Emory R. Johnson. 

University of Pennsylvania. 



